
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



248 YALE LAW JOURNAL 

R. R. v. Baker, 45 Ark. 252; Lane v. Thompson, 43 N. H. 320. Some 
allow them to join in an action for damages to their separate estates. 
Mclntire v. Westmoreland Coal Co., 118 Pa. St. 108; R. R. v. Boyer, 13 
Pa. St. 497. But the life tenant may only recover for damages to life 
estate. Brown v. Woodliff, 89 Ga. 413. And neither can recover damages 
covering the entire injury to both estates. Jordan v. City of Benwood, 
42 W. Va. 312; Zimmerman v. Shreeve, 59 Md. 357. The principal case 
seems to have gone further than any case, and is in conflict with the last 
two cases cited. However, the analogy which the case draws with the 
rights of a bailee against third parties, where the bailee is not liable 
to the bailor, seems to be sound, and that rule is well applicable to the 
state of facts under consideration. 

L. S. 

Torts — Conspiracy as Imparting Tortious Character to Otherwise 
Innocent Acts. — Cornellier v. Haverhill Shoe Mfrs. Ass'n. et al., 109 
N. E. (Mass.) 643. — In determining the tortious character of picketing 
incident to a strike, held, that an act lawful when done by one, may be 
rendered unlawful by the fact of being done by many in cooperation. 

The fact of conspiracy in the sense of preconcerted agreement cannot of 
itself impart a tortious character to harmful acts otherwise legal. Bilafsky 
v. Ins. Co., 192 Mass. 504. Nor does the mere magnitude of the harm 
done, resulting from the increased number of perpetrators, create a tort 
out of what would otherwise be damnum absque injuria. Gregory v. 
Brunswick, 13 L. J. R., C. PI. 34 (hooting at theatre). Cases of boycott 
should be distinguished from the principal case, their tortious character 
depending upon the successful infliction of the intended harm, and not 
upon the numbers engaged except as a means of accomplishing such 
infliction. Quinn v. Leathern, L. R. (1901) A. C. 495, 538. Numbers may, 
however, alter the legal character of the means employed to attain an 
end which might by one or a few be accomplished by the same means 
with impunity. Vegelahn v. Gunter, 167 Mass. 92 ("moral intimidation" 
imparted by the force of numbers engaged in picketing) . Thus numerous 
injunctions have issued against acts not threatening physical injury or 
temporal loss, but involving merely "social pressure" and "organized 
persuasion." Plant v. Woods, 176 Mass. 402; Murdock v. Walker, 152 
Penn. St. 595 ; Ry. Co. v. Ruef, 120 Fed. (Neb.) 102, 121. Contra, People 
v. Radt, 15 N. Y, Cr. Rep. 429. For an elaboration of the doctrine of the 
principal case see Martell v. White, 185 Mass. 255, 260. 

Trial — Verdict — Joint Defendants — Apportionment of Damages — 
Surplusage.— Rathbone v. Detroit United Ry. et al., 154 N. W. (Mich.) 
143.— Held, that in an action against joint defendants, a verdict which 
assessed a sum total against both jointly, and then attempted to apportion 
the same, was defective, and such apportionment could not be regarded 
as surplusage. Bird, J., dissenting. 

Damages cannot be assessed severally against joint defendants. Mar- 
riott v. Williams, 152 Cal. 705; St. Louis Ry. v. Thompson, 102 Tex. 89; 
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Jones v. Grimmet, 4 W. Va. 104. When a jury not only finds issues sub- 
mitted to it, but also other matters, the added portions may be rejected as 
surplusage, and the verdict as to the rest sustained. Odlin v. Gove, 41 
N. H. 465; Goss v. Sloan, 54 III. App. 202. So, costs which have been 
erroneously included in a verdict are regarded as surplusage. State v. 
Beall, 48 Neb. 817; Tucker v. Cochran, 47 N. H. 54. But no part can 
be struck out which is essential in making the finding accord with the 
issue. Richardson v. Noble, 143 Mich. 546. The courts are divided on 
the question of apportionment on facts similar to those of the principal 
case. One line of decisions holds that such 1 an act on the part of the 
jury renders the verdict defective. Whitaker v. Tatem, 48 Conn. 520. 
The other line, which appears to include the majority of decisions, regards 
the apportionment as mere surplusage, and holds valid a verdict stating 
the sum total against them jointly. Wash. Market Co. v. Claggett, 19 App. 
(D. C.) 12; Post v. Stockwell, 34 Hun (N. Y.) 373- The weight of 
authority appears rightly to be against the holding of the principal case. 
The jury signified the total amount of damages to be assessed against the 
defendants, and when it went beyond what it was empowered to do, as 
in the case of an erroneous assessment of costs, this apportionment should 
have been regarded as surplusage, and the judgment rendered against the 
defendants jointly allowed to stand. 

J. McD. 



